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oF Tess CaSReccccccccccccccccccccscescscsseseo 


fre Triel Court had exple authority to disniss 
the indictment end bar its reinstitution for un- 
necessary delay of trial, when the defendant was 
incarcerated end prior to the dismissal hed is- 
sued en oréer requiring the Government to bring 
the case to trial oy & certain date.ccccccccccove 


The District Court wes justified in dismissing 

the indictment with prejudice where the Government 

failee to bring the cese to trial oa certain date 
so ordered by the Court and defendant had been in- 
carcerated for more tran 10 monthS.ccccccccccccce 
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b Le Bde 26 Trreccccccccccccccccccccccsecccssccs see eceroooee 


tam ve United States, 123 UeS. App. D.Ce 27, 304 Fe 2d 594, 
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SSUES FRESENTED* 


Whether e court in dismissing an indictment for wumecessary 
G@ererdant is incarcerated, bas authority to bar its 
to Gismissing the indictment issued an 


order requiring the Goverment to try the case by e certain date. 


@. Whether a District Court is justified in dismissing with preju- 


@ice en indictment «hen the Government fails to bring the case to trial on a 
particuler date so ordered upon the express requirement of the Court and the 


Gefendent hes been incercereteé for epproximately 10 months. 


* This case was before this Court previeusly on Appellee'’s Motion to dismiss 


this eppeel for leck of jurisdiction and on August 28, 1969, was certified to 
the Supreme Court, on Jue 29, 1970, the Supreme Court returned this case to 
this Court for further proceedings. 
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BRIEF FOR APPELLoS 


NTERSTATS NT Os SHS 
The statement of the case as set forth in - gpellantts brief herein js 
correct with the following exceptions: The defendent wos arrested on October 13, 
| 
1967, and charged with the offenses as set forth in the indictment herein and 
released on 2,000.00, bond. (1) 1/ a October 20, 1967, he was arrested and 


charged with the commission of an earlier offense (F). That following his arrest 

| 

| 
1/7 \aterial in the record relied on in support of assertions in the Counterspate- 
ment of the Case is designated by letters, the key to which jis set forth in the 
Appendix to this brief. 


(2) 


en October 20, 1967, the defendant was never actually released from custody up 


indictment herein on September 30, 1968. 


that on January 23, 1968, the defendant was 


25,000.00 bond, satisfied by a 3500.00 deposit by his father (B, D, 
I, X), the defendant was never actually released from custody and remained in- 
cercerated. Ibis Pact was brouzht to the attention of the Trial Court on _ugust 
30, 1968, a+ the hearing on the Motion to Dismiss for ijant of Prosecution and/or 
Lack of Speecy Trici (0-3). The .ppellantis brief herein reflects that the de+ 
fendant = : on bond from January 23, 1968, when a 3500.00, deposit was 
posted by his father in sotisfaction of the »5,000.00, bond in Cr. Noe 1512-67, 
(B, De Je EK), wetil Merch 1, 1968, «shen his bond ws revoked end the 3500.00, 
decosit returned to his father on arch 7, 1968, (B, D)- But the defendant was 
never actually released from custody nothvithstending the 2900.00, deposited in 
Cre NOe 1522-67, fram the date of his arrest on October 20, 1967, up to the time 
of the discissal of the indictment on September 30, 1968, in Cre No. 1568-67, 
éue to the fact that the defendant's Parole Roard had olaced a detainer against 
hia which prohibited his release from custody, his parole being revoked out=- 
right on Feoruary 20, 

Further, that on September 30, 1960, the Trial Court was informed by 
the parents of the defendant that 2 dench warrant had been issued for him, for 
his failures to appear for trial, at < time when the defendsnt was already in- 
carcerated (Z), the Court having previously expressly recuired that the trial 


was not to take place later than Sentember 40, 13768 (z)- 


1. The triel court hed emple authority to disniss 
the indictment end bar its reinstitution for mnecessary 
delay of trial, when the defendant scs incerceruted and 
prior to the dismissel had issued an order requiring the 
Government to bring the c=se to trial by a date certain. 


| 
JMendnent VI, UNITED SE.Tos cst a, provides: 


“In all criminal prosecutions, the accused shall enjoy 
the right to 2 speedy trial, by an invertiel jury of the 
State and district wherein the crime shell have deen can- 
mitted, which District shell have been previously ascertained 
by law, and to be informed of the nature and cause of the 
accusation; to be confronted with the witnesses against him; 
to have canpulsory process for obtaining witnesses in his 
favor and to have the assistence of counsel for his defense". 

| 


Rule 48(b), FHDsRAL RUIGS G@ ORE.INL PROCEDURS, provides: 


“Tg there is unnecessary delay in presenting the charge 
to a grand jury or in filing an information against a defen— 
dant who hes been hela to onswer to the district) court, or if the 
there is unnecessary delay in bringing 2 defendent to trial, 
the court may dismiss the indictment, information or complaint". 


| 
Rule 87(m), as amended, Sep. 1, 1966, of the Locti Rules of 
the UNITsaD ST.73S DISTRICT COURT FOR TES DISTRICE OF COMMS, 
provides: 

| 

“Tg the Chief Judge dtermimnes that any cusp is not being 

given appropriate attention in accordance with provisions of 
Rule 48(b) of the Federal Rules of Criminel Procedure ond the 
Sixth amendment to the Constitution, he will call that matter 
to the attention of the United States ttorney to the end that 
the case be set for trial forthwith or otherwise disposed of 
as justice may require“. 


There can hardly be any question of whether the Court had authority 
to dismiss the indictment in Criminal No. 1568-67, for unnecessary delay in 
trial of the cause. The Court's authority derives from the Sixth Amend— 
ment to the Constitution; Rule 48(b) of the Federal Roles of Criminal Pro- 
cedure and Rule 87(m), as Amended sep. 1, 1966, of whe abet Rules of the 


United States District Cdurt for the District of Columbia. ‘The real ques- 


(3) 


tion would seam to be “hether under the circumstances of this case, the 
&@ authority in dismissing the indictment to ber its reinstitution 
it <rith srejudice. 
appellant in its brief relies strongly on the cuse of Mann Ve 
United States, M1} UeS. ob. DeCe 27, 504 Fe 2d 594 (CoeD.Ce 1962, corte 
Genied, 371 U.S.' 96, “generally which the court held precluded dismissal 
of the indictment. However,, a review of the facts in the instant case 
shows thet it is meterielly different from the Kann Cese in mony. signi- 
ficant ways. 
ann Case, the defend.nt was responsible for several delays 
tricl at which time an essential docuaent needed by 
the Goverment had been cisslaced. om the day of tricl, the Goverment at- 
torney ennounced thet ne «ould not oppose an eppropricte motion to dismiss. 
722 to have the case dismissed for want of prosecu- 
- the notion to dismiss told the Government at- 
Géfend=ntis sresence that he could reindict the defendant 
event the cissing document was later found. In examining the 
of the dismissal, this Court found that “the court clearly expressed 
its intent to avard the dismissal without prejudice to further prosecu- 
tion should the| Government later uncover the missing evidence." This 


Court stated thet a defendent at the time of disiuissal of an indictment 


245 entitled to mov whether the svord of Damocles still hangs over hin‘ 


This Court further stetes in Mann thet “If the dismissal is granted 


pursuent to a finding that the speedy trial clause has deen violated, the 
court should expressly dismiss with prejudice. Otherwise, the dismissal 
should note that it is awarded without prejudice to prosecution on a new 


indictment or information. Here the required warning was given, ond under 


(4) 


the facts is was clearly a proper ruling.“ 

In the instant cuse the trial court expressly Se the indict— 
ment with prejudice end would appear followed the mandate ae stated by Lianne. 
It can be strongly argued thet the courts found thct the nanacanenee delay 


of trial caused the defendent the ‘:ind of prejudice “shich justified an in- 


munity fran further prosecution for the following rezson; | 

1968, when defendent‘s ilotion to Dismiss tics hecrd before 

the liotion wus cenied with the definite underst2nding that the Government 
trould place the case on the ready calendar by September 10, 1966, (U, Ve) i 
zt that time the Court stated to Defendent*s coumsel thet dn the event the 
case Was not on the ready calender by September 10, 1968, ne could rein- 
stitute his Motion to Dismiss (U). Om Sentexber 10, 1968, the case had not 
been certified for trial and the Government was given an extension of time 
upon the express requirement that trial would n ot take place later than 


September 30, 1968 (3. X-2). Om September 30, 1968, the case still hed 


not been tried, end the defendant having been incarcerated for nore than 
| 
10 iionths the Court then dismissed the indictment with prejudice. 


-ppellee relies on the case of “hite v. United States, 126 U.Se. 
abe DeCe 309, 377 F.2d 948 (1967), which held; 

“Dismissal with prejudice of indictment charging) defendant 

with unathorized use of a vehicle constituted a&judic tion 

barring prosecution for same offense". 


In a Per Curiam opinion this Court stated: 


| 

".n indictment of aopellant for unauthorized use! of 2 vehicle, 
in violation of D. C. Code, Title 22-2204, was dismissed by 
the District Court December 9, 1965. Upon consideration of 
the record relating to the dismissal Je conelude| that it was 
with prejudice. Nevertheless a few days thereafter, December 
15, 1965, appellant was again indicted for the sbme offense. 
His motion to dismiss the second indictment due to the bar 


oY, Material in the record relied on in support of assertions in the 
.rguuient of this brief is designated by letters, the key to which is 
set forth in the Appendix hereto. 


(5) 


prejudice was denied. 
The dismisscl with 

ed on ad jud dication which barred another 
— SO- aero conviction 


> in Uhite rv. United States, the dis- 
orejudice constitutes an adjudication 
for the sase offense and should not be re- 
versed. See, e.g-, Tnited States v. Cppenheimer, 242 U. S. 65, 37 S. Cte 
Ve Mc ‘illiens, 82 U.eS. pd. DeCe 259, 260, 
ited States ve. Gunther, 104 U.S. .ppe D.C. 
93 (CeonneDeCe 1956); -iliiens v. United Stctes, 102 U.Se DD. 
DeCe 51, 250 F 24 19, (C...D.C. 1957); Taylor v. United States, 99 US. 


supose DeCe 185, 236 F 24 259, (CoreD-C. 1956); District of Coluabia Ve 


jeams, 206 %. 27, 619 (DC. ium app.) 


2. The District Court was justified in cismiss- 
ing the indictment with prejudice where the Government 
soe to bring the case to trial on a certein date so 
ordereé by the Court end defendant had been incarcerated 
for more than 10 months. 


appellee further contends tat the Court's disuissal of crin- 


$nzl numder 1565-67, vas fully justified as « means of protecting his 


trial, 4 the time of the disuissal the defendant had 
i for u.ore thn 10 months ind on September 30, 1968, when 
the Court wes informed that no trial was to t-ke place that duy and thet 
bench warrant hed veen issued against the defendant for his failure to 
risl et 2 time when he 2lrecdy wi2zs in custody (Zz), it is quite 
evident that the Court dismissed the cause to protsct defendant?s right to 


a speedy trial; for othheriise the defendant could hive been “lost in 


| 
jail while his whereabouts wes being sought pursuant to < vench warrant. 


Also an importent pert of protecting not only eopelleats right 


| 
| 
to a speedy trial but to protect the rights of many others to speecy triels_ 


is to avoid congestion in court calendars. .5 the Supreme Court stated 


in Link ve jabash Rs He Coo, 370 US. 626, S. Ci 6 Le Ed. 20 


734, reheoring denied, 571 UeS. 673, 03 Se fa. 12 (1963): 
p 


The authority of <« federel court to leintiffis 
action with prejudice because of his failure %o| prosecute 
cannot seriously be doubted. The power to invoke this sanc- 
tion is necessary in order to prevent undue deleys in the 
disposition of pending cases end to evoid congession in the 
calendars of the District Courts. The power is of ancient 
origin having its roots in judgnents of non suit end NOW 
srosequiturentered at comuon lav. -« + ithe authority 
of a2 court to dismiss suc sponte for lack of prosecution has 
been considered an inherent power, governed no} by rule or 
statute, but by control necessarily vestei in court to manage 
their om affairs so as to achieve the orderly jend expedi- 
tious disposition of caseSe - + - accordingly, shen 
circumstances moke such action appropriate, District Court 
mey dismiss e complaint for failure to prosecute even withovt 
providing en adversary hearing before action“e| 


CONCLUSION | 
. | 
| 


For the reasons stated, it is respectfully submittted that the 
judgment appealed fron should be affirmed, and the order] dismissing Crin- 
| 


inal Noe 1568-67 with prejudice should stund. 


| 
Respectfully submitted, 


er 
BERNARD ve MEAP | 
aTTORNEY FOR at PALLes 
(appointed by thi 
1710 9th street, N 
Washington, De Ce 
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